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Summary and Introduction
Tne Minority Media and Telecommunications Council (“"MMTC"”) and

;e Haviocnal Association of Black Owned Broadcasters ("NABOBM™)

n

sozconiully reguest the Commission to grant the following

iR i/

Extend the comment and reply comment periods in the

Cmnibus NPRM 2/ as follows:

-

mmen
Repl n

Feverse language, burled in a footnote, that purported to
change longstanding precedent that holds that the
attribution rules are inextricably related to substantive
ownership rules; and expressly request comment on the
attributicon rules;

Affirm that minority ownership is a central interest in
this or any structural ownership proceeding; and stop
insisting that commenters debate whether minority
cownership is important -- an issue the D.C. Circuit
cecided 27 years ago and one that is no longer a subject
cf reascnable debate; and

Include in the record cof this docket the five
broadcast-related research studies released in 2000

pursuant to Section 257 of the Telecommunications Act,
and seek comment on these studies.

These steps will produce a superior factual record, reduce

5. cciantially the likelihood of judicial dissatisfaction, and go a

Tne views expressed in this Motion are the institutional views
o F MMTC and NABOB, and do not necessarily reflect the

iiavidual views of each of their respective officers, directors,

Asviscrs Oor members.

Raviéw of the Commission's Breoadcast Ownership Rules and Qther
fules Adopted Pursuant to Section 202 of the
Tel=communications Act of 1996 (NPRM), FCC 02-249 (released

Sepoember 23, 2002) ("Omoibus NPRM") .
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tvy way toward ensuring an eguitable outcome that protects the
= tan people from undemocratic practices by the most important
“ries in the public sphere.

The Time Allowed For Public Comment Is So
Sc Short That It Ensures That The Record

qill C in Little That Is New Or C €4
de are not seeking 120 and 60 day comment and reply comment
oils in the hope 0of getting a few extra weeks of additicnal
¢ . We really mean, urgently, that we need it.
"he Omnibus NPRM ccontains 179 specific gquestions commenters

ewpected to answer. Commenters are asked to conduct

S acependent research to answer these questions.if While many of

29

=

it

Lo

wre gquestions are guite welcome,ﬂ/ several key guestions germane
~he proceeding are not asked in the Qmnibus NPRM, and must

e ra‘ore be raised and developed by commenters like ourselves, 2/

id, ar 14 932 (" [w]le welcome the submissicn of any relevant
«mpirical studies for quantifying benefits and harms, as well
arments based con well-established economic theory and empirical
innce. In that regard, we are especlially interested in
2o iving comments that provide not only the theoretical
ifications for adopting & particular regulatory framework, but
smpirical data on the effect that competition and
rsoiidation in the media industry have on our policy goals.")

“e note with approval that the Commissicon has acknowledged the
~ssue of minority ownership. Id, at 19 950 and ns. 122-123.
i3 a vast improvement on the notice of proposed rulemaking in

se iocai radio ownership proceeding, which did not even contain

m

sds "minority ownership." See Multiple Ownership of Radio

;uijiﬁl_ﬁlﬁlgﬁ_ﬁ_LQFLQQQL_Mﬂﬁkﬁlﬁ_JHRBMl 16 FCC Recd 19861 (2001)

L Ragio Ownership NPRM"). However, as we discuss herein, the
13 NPRM i1s unfaithful tce the Commission's historic regard for
.7y ownership, and its treatment of the minority ownership

2ill ensure that if the parties establish a need for
nocelensive review of this issue, such review will be impossible
: the proceeding will be over by then. See pp. 9-13 infra.

r example, the Qmoibus NPRM does not seek comment on the
pact of additional media (and especially cross-media)

on the attributicn rules, See pp. 6-9 infra.
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The coordinator of the twelve FCC studies in the record of
proceeding certainly did a yeoman's job. He has stated with
candor that "[w]e have not yet begun to understand the

rcations [of the studies]....People who feel the outcomes are

Zuurate or biased should supply with better, more compelling

7;ses.“§/ Bur in sixty days?

We are not without hesitation in seeking additional time.

ninority radic ownership in danger and minority television

~i3nip at risk of collapsing entirely, we do not want to delay

r=2lief that could rescue minerity broadcasters from the adverse

crseareences of the 1996 Telecommunications Act and the rules

i

cementing it .

MMTC and NABCOB esach intend to file useful, thorough and well

“osrmed comments. And the plain fact is that if we worked eighty

¢ per week every week for sixty days on nothing else but this

emding, we would not be able to write thorough comments. In
.1y days, not only would we be unable to conduct any empirical
se:q ch, we would be unable even to get any research funded or
Suaned.  We cannot digest, much less answer, 179 questions in

ty dayvs. No one can.

“fren, extensions of time to file comments have the effect of

sv:ng the issuance of orders which attain finality. In this
i aice, an extension of time is likely to accelerate finality,

Three reasons.

1.l MeConnell, "Critics: FCC stacks dereg deck, "
roadcasting & Cable, October 7, 2002.



First, poor factual reccrds lead to poor rules, which lead to
emands and vacaturs, Indeed, the Commission finds itself in the

i« wnat led to the Qmnibus NPRM because it did not have good

exord evidence to support some of its longstanding regulations.
second, short comment periods bring out the worst in
cmenters.  With the clock staring at them, most parties can do

i~ : more than preserve their traditional positions by rehashing
most hard line views.
third, short turnparound times deprive the parties of any
“reetihing room for the contemplation and mutual consultations that
2 rnarrow the issues and generate creative solutions to seemingly
raorable problems.l/

“ven 1f longer public comment periods wind up lengthening this

creeding slightly, the Republic will not fall. No national

‘nergency requires the Commission to adopt new rules immediately.

“urthermore, better comments mean better rules. Just as the

c-emature hirth of a child seldom contributes tc the child's

rsecuent development, the premature birth of these rules is
w1y to bring about a rohust and healthy mass media

~ament . The stakes are simply too great to rush to Jjudgment.

“or pur part, we would like to invite the major stakeholders
-5 convene on neutral ground in the next several weeks to

=3 (a) what issues we can all agree upon; (b) what research
¢35 we should jointly sponsor in order to conserve resources;

¢ whether there are any ways in which relaxations to any of
“1i.es can be designed in a manner that will lead to more

ity ownership. However, faced with a sixty day time limit, we
vt realistically organize any such dialogue.

e
e

o

o

—
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short time fuses tend to enhance the huge firepower and
;2iource advantages held by the largest companies and the largest

" roacte organizations. Forced to the wall, the networks, the large

T

wipaper publishers, the large cable companies and the large

:t .o groups can marshall the resources to file meaningful

enrts.  MMTC, WABOB, and organizations representing listeners

~n v.ewers can't do that, however., For example, in the radio

s aocerahbip proceeding, MMTC and NABOB each filed very extensive

carents, MMTC actually filed the most extensive comments in the
cewvaing.  Yet that proceeding involved only one-sixth the scope

I th.s proceeding, and we had exactly the same number of days in

vy o to fi1le our comments as the number ¢f days proposed in the

Conabus NPRM. Here, we are faced with six times as much work and

k of ensuring that the standards used to analyze each set of

&)

! wfoare harmonious with the standérds used to analyze the other
=~ . f ruies. Asking for twice as much timeée to do more than six
e eoas much work is not anreasonable,

se Lake the Commission at its word that it has not prejudged
f ¢ iwsues and 15 not simply going through the motions of seeking
L1+ i comment. Yet the paradigms and basic assumptions underlying
Tete rules have been in effect for two generations or more, and

sarcnsidering them will take some contemplation and thorough
~iniy=is. The Commission itself required over six months to cobble
©ze i1s3sueS together in a notice of proposed rulemaking. We are
seeking nearly as much time as the agency itself required.
s0r these reasons, the Commission should extend the comment

r=ply comment dates to 120 and 60 days, respectively.
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1 The Commission Should Correct The Omnibus NPRM's
Astonishing Footnote 13, Which Contradicts The
FCC's Longstanding Recognition That The Ownership

And attribution Rules Are Inextricably Linked

in a proceeding aimed at ensuring that one industry does not
¢ onate another, and that one company does not dominate others,
o miag could be more germane than the attribution rules. Yet to

~rofound surprise, the Omnibus NPRM does not seek comment on

n= .nterrelationships between additional media and crodss-media

mor2sts and the standards used to determine when cone company

! w2nces another one., Specifically, the Omnibus NPRM states that
ea-tribution rules "do not themselves prchibit or restrict

ship of interests in any entity, but rather determine what

¥
-

=sts are cognizable under those ownership rules, .. [the

Yt

- _sinution level) is not related to any changes in competitive

e, ng8/

"his pronouncement -- buried in a footnote -- is a 180 degree
~ront -face on one of the most fundamental principles ¢f modern

- - ural ownership regulation. The Commission has leng regarded
“n avtribution rules as inextricably intertwined with the

gt antive ownership rules.2/ Beginning in 1995, the Commission

(R&0OY, 14 FCC Rcd 12559, 12560 91 (1999) (attribution rules
sock to identify those interests in or relationships to licensees
“n4r confer on their holders a degree of influence or control such
.t tne holders have a realistic potential to affect the
couremming decisions of licensees or other core operating
1potions. ... The new attribution rules we adopt today are
megrally related to the rules adopted in our companion local
+.=v.510n ownership and naticnal television ownership proceedings.
r=aronagble and precise definition of what interests should be
coued in applying the multiple ownership rules is a critical
e’ 1n assuring that those rules operate to promote the goals

were designed to achieve.')



- elly reviewed its breadcast ownership and attribution rules in

~z+en 49/ Indeed, some attribution rules are really substantive

“woership rules,dd’ and some substantive ownership rules are really

¢~ -+muticn rules.i2/

Attribution rules are written by taking account of the degree

=

rfluence one company can exercise over another company in which

fncids a nencontrolling interest. Self-evidently, a company

~2rmioted py new ownership rules to occupy the dominant position in

sl <et may have far greater ability and incentive to exercise

mise infloence over other companies; and smaller companies in the

masre” may have greater need and incentive to allow themselves to

v= nfluenced by the larger company in order to survive. It

'u..ows that the continued efficacy of the test used to measure and

andtrain attributable interests must be reviewed at the same time

J See Review of the Commission's Regulations Governing
Television Broadcasting (Further NPRM), 10 FCC Rcd 3524 (1995)

#1i Review i ' i ion of

T !'L:‘

L:gd<ast Interests (NPRM}, 10 FCC Rcd 3606 (1995). Comments in
ant of these gsimultaneously-issued and crossreferenced proceeding
=-¢ rue on the same day, April 17, 1995. These rulemaking notices

~=2-e 2lso issued on the same day as, and crossreferenced with,

D i L

s EaciliCies (NPRML, 10 FCC Rod 2788 (1995), but that.

cecding has dropped by the wayside. See discussion at pp. 9-13

S P a=1

1 “"he EDP (equity-debt-plus) rule, while technically an
sttribution rule, is really a substantive ownership rule.

: “he rules governing LMAs, TBAs and JSAs are attribution rules
iothed as substantive ownership rules. It 1s virtually

w -zeible to consider the impact of LMAs, TBAs and JSAs in

- cestion with local or national television and radio ownership

oo

T ep < without considering the conditions under which these interests

= T: be attributed.
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the ownership limits are considered for a possible increased

;ust as a highway department must review speed limits, stopping

=

cnces, and the placement of traffic signals when automobiles

i rucks become larger and faster. Thus, the time at which the

r3sion is simultaneously examining nearly all of the ownership
presents as never before an urgent need to harmonize the
with attribution standards.

This proceeding is being undertaken in great measure because

commission failed to harmonize one set of rules with another,

rrelated set of rules. .13/ 1t would be ironic and unfortunate
“iv: Commission made the very same mistake again by failing to
w=17der the attribution rules at the same time as it considers the

rahip rules.

“inally, even assuming for the sake of argument that the

n:asion could arbitrarily hold attribution standards fixed while
cxamines ownership standards, such a course of action would be
.. In this proceeding, many of the parties' positions on the
ssrantive ownership rules are likely to be polar opposites.,
wzequentiy, the Commission needs every measure of flexibility,

»yv adijustable input, every tool, device and variable available

crafs a set of rules that proves equitable and sustainable. By

#ing attribut:ion standards in the mix, the Commission would

Gheroe its own ability to harmonize the parties' sharply different

'ons. That is what the Commission did in 1999 when it created

cigir Broadcast Growp, Inc, v, FCC, 284 F.3d 148,

Sin
.62-165 (D.C. Cir. 2002), rehearing denied, F.3d
w12, 2002y ("Sinclair").
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EOP rule, and while that rule is far from perfect, the ability

casider this kind of approach may help save the rules in a

st of appeals.

iIl The Commission Should Reaffirm That
Minority Ownership Is Central To

Any Structural Ownersbip Rulemaking

.ast year's radio ownership proceeding notice of proposed

. cmaking did not even contain the words "minority ownership."l4/

“ e oapibus NPRM is a major improvement: the Commission set out in
20 =i in the Qmnibug NPRM much of the relevant history of its

sunirLby ownership policies.li/ The QOmnibus NPRM then stated:

‘n addition to seeking to foster [diversity, competition and
.0ocalism], the Commission has historically used the ownership
‘Lles tc foster ownership by diverse groups, such as
minorities, women and small businesses. 1In the context of
~this comprehensive review of our ownership rules, we invite
comment on whether we should consider such diverse ownership
2s a goal in this proceeding, If so, how should we
cccommnodate or seek to foster that goal? 1In addition, we
‘nvite comment as to our legal authority to adopt measures Lo

“oster that goal. 16/

i'nfortunately, this language is unfaithful to the Commissicn's
v r-ciic regard for minority ownership. It asks the public whether
i I

nority ownership should be "a goal" in this proceeding. Such a

ciestion is akin to the Department of Education, two generations

1 See L 1 Rada wnership NPRM, supra. To its credit, though,

the Bureau subseguently invited public comment. Sege Letter to
4+ 1ad Honig from Roy Stewart, Esqg., Chief, Mass Media Bureau,
12n 8, 2001 (attached as Exhibit 3 to Comments of MMTC in MM
~wer No. 01-317 (filed March 19, 2002)).

-

..‘

Lxo wmnibug NPRM at 19 ns. 122 and 123.

Lo id, at 950 (footnotes omitted) .
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«brey 1954, asking whether desegregation should be "a goal” of

LN
I
1=

11 aid to education,

since at least 1975, it has been a closed question that that
‘L wl:ty cwnership 1s a gentral goal in the Commission's structural
CLersnip rules L1/ Nothing has happened over the past two decades

“n~7 -alled into question whether minority ownership is still a

=t ral goal of structural regulation -- much less anything that
>0 reguire the Commission to start all over and ask whether
1.ty ownership even should be "a" goal.

erteinly Adarand happened.iﬁ/ But the fact that reasonable
=00 le may debate the means by which minority ownership is achieved

¢one e ot detract from the centrality of the goal itself.

- Lsee Garrett v, FCC, 513 F.2d 1056, 1063 (D.C. Cir. 1975)
requiring Commission to consider minority ownership in

stion w1th AM nighttime coverage rules; (Clear Channel

ting in B B , 78 F.C.C.2d 1345, 1368-69

+, repealed on other groupds, 102 F.C.C.2d 548, 558 (1984),
denied, 4 FCC Rcd 5218 (1989) (establishing minority

hlp as a criterion for acceptance of certain applications for

ervice on the domestic Class I-A clear channels),

i [
Lo T
DK oo

W oD O D

—

ey

o=
hob

-
L

sdarand Constructors., Inc., v. Pefia, 515 U.S. 200 (1995}
“"Adarand”). In its footnote citing Adarand, the Commission
siforrunately also cites MD/DC/DE Breadcasters Ass'n, v, FCC,
Sif 33 12, rehearing denjed, 253 F.3d 732 (D.C. Cir. 2001), cert
s isn, 12“ S.Ct. 920 (2002} and Lutheran Church-Missouri Synod v,
F 41 F.3d 344, rehearing denied, 154 F.3d 487, rehearing en
AL ;lﬁﬂ;ﬁﬁ, 154 F.3d 494 (D.C. Cir, 1998). Omnibus NPRM at 19

127 These cases are cited in the Qmnibus. NPRM as authority for
! =ing "comment as to our legal authority to adopt measures to
§>5fa3“ minority ownership. Id. at 19 §50. These citations should
~ 5-:icken from the Omnibus NPRM. The MD/DC/DE Broadcasters and
;4£‘i;an Church cases did not call into question the Commission's

Li

£

r,.
I

iwrity” to "adopt measures" to promote minority ownership. The
“arion that these cases reach that far is a profound and
iined departure from the Commissicn's positions as expressed
briefs in those cases in the Court and in its subsequent EEO
ieneiing notices and decisions. We are surprised, to say the
that the Commission at least appears to have changed course
pcanatically and with such stealth.
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suppose the record in this proceeding establishes the obvious
“hkat minority ownership is indeed a central goal of the
cwnership rules. At that point in time -- at the end of the
procesding -- the development of the minority ownership issue would
~ord wnere the development of the diversity, competition and
pcelvsm issues stand today -- at the beginning of the proceeding.
"as Lommission has already decided that diversity, competition and
»wzlism are central goals, and during this proceeding the public
~evelop a record showing how these goals can be achieved. &as
t > winority ownership, all the record will show is that it is
»myorrant, and that there are no constitutional impediments to

#.riewing this goal. The record will not contain anything

la

arwing how the goal of minority ownership is to be achieved,

e Commission has not asked for comment on that

jo)

Gerause t

IN
I}
J
[}
¢
I
4
|:r-4
O

Thus, the Commission has placed minority ownership outside the
Ghcrstap of the proceeding, where it must knock and beg to be let
i fven if at the conclusion of this proceeding the Commission

wwoludes that minority ownership is a central goal,

Py in contrast to its cursory treatment of minority ownership,
the Omnibus NPRM contains superb and very extensive analyses

“ne impact of the various rules on diversity (id, at 14-19
Sra-80, 27-29 9978-83, 34-35 99102, 43-45 §9132-137, and 51-52
123-1683), competition (id. at 19-24 9951-68, 29-33 ¥484-94, 35-36
(4-105, 45-48 99138-146, and 52-53 99164-167), and localism {(id,
2125 969-71, 33 995-87, 35 9103, 48-49 99147-154 and 53 §168) .

[N ~ R

[T
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0o a finding will occur toc late to lead to changes in the rules,
M s aase the proceeding will be over.20/
muppose, for the sake of argument, the Supreme Court were to

71 oonat race conscious means are absolutely impermissible. Such
= {:ncing would still allow the Commission to ask parties to help

izveliop a record on this question: what is the likely impact on
morn ooty ownership of proposed relaxations of some of the rules
-3y examined in this proceeding? The Commission has asked for

mwint on the impact of possible changes in its rules on

fowersity, competition and localism. It has not asked how changes
it .8 rules would impact minority ownership.

The unfortunate language in Paragraph 50 of the QOmnibus NPRM

m 57 have been a lapse of judgment. Regrettably, it was not a
n.omeatary lapse, but rather it is part of a pattern of Commission
i oidence ¢f minority ownership. Consider this history:

That 15 essentiaily what happened in 1984, when the Commission
zdopted new national radio ownership rules that did not

IA):SlV con51der minority ownershlp Multiple Ownership of AM,
Televi , 100 F.C.C.2d 17 (1984)

T‘cuaf to the initiative of the late Congressman Mickey Leland, the
g sion added a minority ownership incentive to the rules on
ideration. M i W vig]

Multiple Owpership of AM, FM and Television
coadeast _Stations (Reconsideration), 100 F.C.C.2d 74, 94-98 (1984)

re 'Mickey Leland Rule", a mincority ownership bump-up of two
“arions above the number that otherwise could be held nationally,
srly used legitimately by three companies (Ragan Henry's

3Comm National, Bishop Willis' Willis Broadcasting, and Lowell
-yn's Paxson Communications) before the underlying naticnal
swn2-ship rule was repealed. The Commission's failure to address
fonsrity ownership in the initial proceeding ensured that any

e caretion of this issue on reconsideration would be, at best, a
mon o agk-on with little substantive impact,

8]

'JJ
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. The Commission adopted minority ownership policies in
1978 when there were only 60 minority owned stations.
That number had quintupled by 1995, the year in which
Congress repealed the tax certificate policy.

Comparative hearings died with the 1996 Act. No minority
enhancement was built into the auction rules because the
Commission had not performed any Adarand studies.
Further, the Commission decoupled the minority ownership
rulemaking docket from its multiple ownership and
attribution dockets -- leaving the minority ownership
docket dormant toc this day.

Pursuant to Section 257, the Commission finished its
Adarand studies and published them in 2000, but did not
propose any new rules based on them. Both before and
after their publication, the Commissicn promised to
include the studies in a review of its ownership
policies. Yet twenty-two months after their publication,
the Adarand studies are gathering dust, and the
Commission has failed even to discuss them in the Qmnibus
NPRM. See pp. 13-22 ipfra.

“he Commission should correct the QOmaibus NPRM's second-class
- racterlzation of minority ownership by changing the language of

“.rzgraph 50 so that instead of asking "whether we should consider

i

= ,cn diverse ownership as a goal in this proceeding” the paragraph

w11 state "we consider fostering minority ownership to be a

~.r! vzl interest in this proceeding.” Finally, the Commission
zo¢cula ask, with respect to each of the six rules covered in this
d..cx<=t,. how the rule is likely tec impact minority ownership and how
m ono-ity ownership is likely to impact the Commission's other

~onlcal goals of diversity, competition and localism.

Iv. The Commission Should Place Its Section 257
: i3 In The E \ Of This F i3
an historic public hearing held December 12, 2000, the
nisesion released five broadcast-related studies in which it
e red the impact of its regulatory policies on minority
vw irsr1p In the breadcasting and wireless industries. These

=, ahd their key findings, were;
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i, When Being Number One Is Not Enough: The Impact
of Advertising Practices On Minority-Owned And
Minority-Formatted Broadcast Stations, Kofi Ofori,
Civil Rights Forum on Communications Policy (1999)

“his study examined discriminatory advertising practices and

impact on mirority owned and minority formatted broadcasters.

~=ntral finding was that radio stations that are successful in

arting large mineority audiences still do not attract the

..ara thelr ratings should earn. Anecdotal data collected by the
i, suggested that, 1in sbme instances, the media buying process
it luenced by stereotypicél perceptions of minorities,

camptions about minority disposable income, a desire to control

‘mage and unfounded fears of pilferage.2l/

[}

Diversity Of Programming In The Broadcast
Spectrum: Is There A Link Between Owner Race Or
Ethnicity And News And Public Affairs Programming?
Christine Bachen, Allen Hammond, Laurie Mascn and
Stephanie Craft, Santa Clara University School of
Law (2000)

“nis study found that minority owned radio stations aired more

1.1y diverse programming than did majority owned stations.

owned radisc staticns were significantly more

e study identified two particularly egregious practices:
“ne urban/Hispanic dictates" {(an advertiser's instructions to
waancy to refuse to buy airtime on stations with Black or

=n formats) and "minority discounts" (an advertiser's refusal

.. as much to reach minority audiences as it would pay to reach

alidiences, other factors being equal). A followup regression
< (nnt part of the Commission's Section 257 process),

.vy Targeted Preogramming: An Examination Of Its Effect On
station Advertising Performance, Kofi Cfori (January, 2001},
et advertisers paid less for time on stations owned by

r1ries (especially standalone stations), stations having

rity formats, and stations targeted to young audiences. These

“orsn o appeared to be a proxy for "no urban/Hispanic dictates"™ and
r

Ly discounts .
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iy than majority owned stations to breoadcast programming about

~mer's issues and live coverage of government meetings. They were

T

e

more likely to have a mincrity format for their music
ryrammirg.  Mincrity owned television stations were significantly
iikeliy than their maiority owned counterparts to have current

related pregramming and issues relevant to senior citizens.

Ul

“urthermore, radio stations and television stations with more
-rtles on thelir staffs had more racially diverse programming

omparable stations with few minority employees. Quwner
cosement, ownership structure, and station revenue were not
i.otors of programming diversity.,

3. Study Of The Broadcast Licensing Process, KPMG LLP
Economic Consulting Services (2000)

This study included three parts: (1) History of the Broadcast
ceniing Process; (2) Utilization Rates, Win Rates, and Disparity
s for Broadcast Licenses Awarded by the FCC; and (3) Logistic
=:s5ion Models of the Breoadcast License Award Process for
nses Awarded by the FCC.
The study examined minority broadcast ownership during a
_¢:f when the Commission sometimes awarded credit for minority
e rzhip. It concluded that a dollar of assets in an application
minority presence was treated more favorably than a dollar of
-t qgenerally, while a doilar of liabilities had a more adverse

1 on the probability of a win for an application with minority

tverce than for an application with lesser minority involvement .

“PMG also found that minority participation in comparative

©irgs was very low relative to minority representation in the
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ropuletion., The comparative hearing process seemed to have
fouz oded credit for minority.participation, as the Commission had
r=nued. Nonetheless, there was actually a lower overall
“rariiity for an application with minority ownership winning a
=2 rhan a nonminority application after contrclling for a
cerv of important variables. This occurred because minority
ants were less likely to be "singletons", i.e., applications
coocsed by mutually exclusive applicants.
“he study alsc concluded that during the time of the

rminsion's policy of awarding credit for ownership by women,

eo» was a positive and significant relationship between female
s nersnip -- both by additional numbers of women and by a higher
coroentage of female ownership —-- and the probability of license

! This result suggests that the Commission's policy of

h:‘

.
Y

1:ng credit for ownership by women was more effective than the

9]

Tarriision's policy of awarding credit for minority ownership.

3. Study Of Access To Capital Markets And Logistic
Regressions For License Awards By Auctions,
William Bradford, University of Washington (2000)
.sing regression analysis, Dr. Bradford examined the capital
.rnzL experiences of current brocadcast license holders with

~spect to race, gender, the year of application or acquisition,

s seas cash flow, equity, and size of firm (full time employees).

¢ :tudy found that minority broadcast license holders were less
x-iv to ke accepted in their applications for debt financing,

‘bt entrolling for the effect of the other variables on the
©.ornp decislion., Minority borrowers paid higber interest rates on

~2 .. .tans, after controlling for the impact of the other
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anlies. Gender did not seem to affect the interest paid by

4o

[

(9]

Lal

ToAders ~2—-/

Jr. Bradford also concluded that minority status resulted in a
probability of winning in spectrum auctions. The data showed
jender has a similar, but less pronounced negative impact on
G spectrum auctions.
5. Whose Spectrum Is It Anyway? Historical Study

Of Market Entry Barriers, Discrimination And

Changes In Broadcast And Wireless Licensing -

1950 To Present, Ivy Planning Group (2000)
“he Ivy Planning Group interviewed 120 representatives of

mincrity and women owned businesses that had attempted

=ssfully or not) to acquire, sell or transfer a license during

years 1950 - 2000. The researchers alsc interviewed 30 key

t participants, including media brokers, lenders, attorneys,
rrv leaders, and FCC officials. The consensus of the
Clewees was that for minority and women licensees, market

parriers were exacerbated by the discrimination minorities

(.men have faced in the capital markets, in the advertising

try, in broadcast industry employment, in the broadcast

‘. n transactioral marketplace, and as a consequence of various

rns and inactions by the Commission and Congress. 'Further, the
cnnciuded that market entry barriers have been aggravated by

enforcement of FCC EEQ regulations, underutilized FCC minority

(=1 ive policies, use by nonminority men of minority and female

.

nese findings bear a close similarity to the Commission's
(8% conclusion that access to capital was the number one

4

t entry barrier facing minorities. See Commission Policy

4xdang the Advancement of Minoritv Ownership ln Broadcasting,

O C.2d 849, 852-53 (1982).
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»1r3" during the comparative hearing process, the lifting of the

czdcast ownership caps, and minimal small business advocacy

wfnore the Commission. Congress' repeal of the tax certificate

cgcam, which from 1978 until its repeal in 1995 provided tax

e tives to encourage firms to sell broadcast licenses to

craxty owned firms, was regarded by interviewees as a

“louwlarly severe blow to minorities' ability to acquire

217ast and cable properties.gﬁ/

‘ne Ivy Planning Group concluded that (1) bidding credits

yred Lo increase the opportunities for participation in

c¢less auctions by small, minority and women owned businesses

naeffective and unsuccessful; (2) the relaxation of ownership

nas significantly decreased the number of small, women and

roretny owned businesses in the broadcasting industry; (3) the

ticlng participation of small, women and minority owned

inesses 1n broadcasting has resulted in diminished community

re and diversity of viewpoints; and (4) the Commission had

PR

ern failed in its role of public trustee of the broadcast and

¢35 spectrum by not properly taking into account the effect of

srvagrams on small, minority and women owned businesses.

“hege five studlies were conducted pursuant to 47 U.5.C. &257

“%4°, which establishes a "National Policy" under which the

csinn shall promote "diversity of media voices, vigorous

nonlo competiticon, technological advancement and promotion of

“he tax certificate policy was repealed in Deduction for
mealth Insurance Costs of Self-Employed Individuals, Pub. 1.

foa-T7, 82, 109 Stat. 93, 93-94 (1995) (codified at 26 U.S.C.

(L9951 .
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= punlic interest, convenience and necessity.“gﬂ/ Section 257
w2 drafted with the promotion of minority ownership in ming.23/
T"ne importance of sound research in this record has been
znpracized by the Commission's decision to start the comment clock

~n: ~he date the Commission released twelve studies concerning its

A

n-.saip rules, That fact alone makes it astonishing that nowhere
= 55 page, 18l paragraph Qmnibus NPRM are the Commission's

&

wroadcast-related Section 257 studies analyzed.

is sven more astonishing that these studies are not

i s72ssed in the Qmnibus NPRM even thovgh the Commission expressly

Lo 47 1.8.C. $257 (b .

~ongresswoman Cardiss Collins, & sponsor of Section 257,
sffered this interpretation of the Section:

Wlhile we sheould all look forward to the opportunities
rresented by new, emerging technologies, we cannot disregard
the lessons of the past and the hurdles we still face in
making certain that eéveryone in America benefits equally from
cur country's maiden voyage into cyberspace. I refer to the
vell-documented fact that minority and women-owned small
usinesses continue to be extremely underrepresented in the
relecommunications field....Underlying {Secticn 257] is the
obvicus fact that diversity of ownership remains a key to the
~ompetitiveness of the U.S. communications marketplace.

12 Iong. Rec. H1141 at HLi17€-77 (daily ed. Feb. 1, 1896)
istatement of Rep. Collins).
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Wwe ncte that a number of parties have expressed
concern about the fact that greater consolidation of
ownership in broadcasting makes it more difficult for
tew entrants -- parties that own no or only a few mass
media outlets -- to enter this industry. This is
particularly the case for minorities and women who are
inderrepresented in broadcasting. We share these
toncerns.  The Commission has recognized the
importance of promoting new entry into the broadcast
industry as a means of promoting competiticon and
diversity. Indeed, we have adopted a "new entrant"”
»idding credit as part of our broadcast auction
nrocedures for these reasons and also to comply with
sur statutory mandate to "ensure that small
susinesses, rural telephone companies, and businesses
»wned by members of minority groups and women are
jiven the opportunity to participate in the provision
»f spectrum-based services." We will monitor the
=ffects of the relaxation of our local TV ownership
Sliles on new entry.

ve are now guided in considering initiatives to
:ricourage greater minority and women-owned mass media
susinesses by a 1995 Supreme Court decision that held
~hat any federal program that uses racial or ethnic
riteria as a basis for decisicn-making is subject to
strict judicial scrutiny.,...

le are presently conducting studies that we believe
vill allow us to address this issue in the context of
our broadcast licensing and ownership pelicies. Upon

Lﬁi~QQmElﬁLlQD_Qi_Lhﬂi2_ELMQLB§¢_H£_¥14J_£Kﬁﬂuﬂﬁ_lhﬂ

teview of the Commission's Rules Governing Television

Broadcasting (R&0), 14 FCC Red 12903, 12909-10 %913-14 (1999)

=siz supplied) ("Television Broadcasting”) (fns. omitted).



_2_]_._.

nfrer the studies were released, the Commission again affirmed
et "[wihile we are concerned about minority owneréhip, we
b2 teve...initiatives to enhance minority ownership should await
1o evaluation of various studies sponsored by the Commission."2Z1/
‘nfortunately, the Commission seems to have broken these
trcal=es. It has not announced any review of the Section 257
¢ .uoiews,.  And on top ¢f that, it has now issued an omnibus
=mzking notice that fails even to discuss the Section 257
¢ iomies, 487
-nlike some critics ¢f the Qmnibus NPRM, we do not cast doubt
he integrity of the twelve studies the Commission did place in

t ¢ record. We know many of the scholars who performed the

i1es, and we assume that their research was conducted with
=2y ivity and integrity. <Cur objecticn 1s only to the omission
T -cm o tne record of the other five recent Commission-sponsored

= vLail=s that are germane to this proceeding.

view i j ' v i vi
troadcasting (Reconsideration), 16 FCC Rcd 1067, 1078 933

{ (fn. comitted) (reversed in part on cther grounds in
Z.nglairy . This ruling came in response to MMTC's petition for
r-consideration of Television Broadcasting. MMTC predicted that
8. these rules would cut the number of minority owned television
e Ltons i half in three years. MMTC, Petition for Partial

<

™
1

S0

[

nideration and Clarification, MM Docket Ne. 91-1221 (filed
crer 18, 1999), p. ii. Approximately as MMTC predicted, the
vi:o of minority owned television stations has declined from 33
w34 to 20 today.

4.+ . press release announcing the studies is cited for the
*ersterlal purpose of reciting the existence of the tax
S “.cate policy. OQOmnibus NPRM at 19 n. 122.
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Many members of the puplic may not be aware of the five

cast-related Section 257 studies.

To help ensure that members

vte public file comments on these Section 257 studies, we move

inciusion in the record, and we ask the Commission expressly

courage all parties to comment on their findings and

scations.,

Conclusion

Given the supreme importance of the issues in this proceeding,

,1ve consultations and,

where appropriate,

ncourage the Commission to call in all stakeholders for

amend or clarify

Cianibus NPRM so that all concerned will regard it as fair,

€1,

As a first step,

the Commission should

e a revision and clarificaticn that grants the relief requested

GRS
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